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ABSTRACT

Double employment is a situation where an employee holds double paid jobs, either as an employee or as being self-employed. The
issue of double employment has been subject to discussion and even has brought to industrial dispute between employer and
employee which require the judicial intervention. While some employers allow their employees to engage in double employment,
there are few legislations clearly prohibit this practice. In Malaysia, as to date there is no specific law regulating double employment
by employees. This article aims to analyse the position of double employment in Malaysia.
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1. Introduction

Double employment has many terms, including
dual employment (Snow & Abramsom, 1980),
multiple jobholding (Betts, 2004) or moonlighting
(Md Sabron & Abu Hassim, 2016). Basically
double employment refers to a situation where an
employee holds two or more paid jobs, namely
primary job and a secondary or additional job
simultaneously. An employee might become an
employee to more than one employer or he might
have one employer and become a self-employed for
another job. An employee is said to involve in
double employment if he undertakes to hold
another job while having a job at the same time
repeatedly and continuously not on irregular
intervals basis. Stoughton (2017) revealed that law
enforcement officers who do job during their off-
duty are also moonlighting. The number of
employees who hold more than one job has
increase and become a phenomenon due to several
reasons (Kisumano and Wa-Mbaleka, 2017).
Sussman (1998) stated that in Canada, this
practised is more prevalent among women. Income
is believed to be the important factor for finding a
secondary employment (Md Sabron & Abu
Hassim, 2016), yet, it is not always the sole reason.
Some people may want to have more fulfilment in
their lives by doing more daily activities. The
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literatures suggest that the issue of double
employment is rarely addressed. However, certain
professionals and several categories of employees
have been identified working in two separate jobs.
Jeffrery et. al. (2017) reported that in 2015, about
13.5 percent of certified assistant physicians held
two or more clinical positions. Evidence showed
that it is common for health workers who worked
in a public sector to serve in a private sector
concurrently (Russo, 2018). Walsh et al. (2015)
suggested that some employers choose to hire
workers who already have job to work with them.
Embracing in more jobs and doing multiple tasks at
one time no doubt poses some challenges to an
employee as well as to the employer. Md Sabran
and Abu Hassim (2016) submitted that
moonlighting is not only an issue in Malaysia but
in other countries as well. Research suggested that
moonlighting contributes to poor performances
(Md Sabran and Abu Hassim (2016), job stress
(Brown, Sullivan and Maninger, 2015),
absenteeism and termination of employees on
primary job. It is undeniable fact that some
employers may allow their employees to involve in
a secondary job, while some may restrict the
practice to be performed within the same
organisation. Certain countries have laid down
specific provisions either allowing or prohibiting
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the practice of double employment, for certain
reasons. As far as Malaysia is concerned, as of to
date, there is no clear provision regulating the
matter. In 2015, the citizens were encouraged to do
more jobs in order to earn more to cope with the
rising cost of living and it has received many
responses from the public (The Star Online, 2015).
Despite the lacuna in the legislation, it is believed
that some Malaysian employees are practising
double employment. Many cases brought before
courts need to be settled on the reason that the
employee involved in double employment. This
paper seeks to look into the issue of double
employment in order to analyse its legal position in
Malaysian employment legislation.

2. Objective And Methodology

The objective of this article is to analyse the legal
position of double employment under Malaysian
employment law. This article adopts a traditional
library search using secondary data from literatures
and decided cases. It also involves an analysis on
the statutory provisions in the employment
legislations including Employment Act 1955,
Employees’ Social Security Act 1969 and
Contracts Act 1950.

3. Law On Double Employment In The
United States And India

Double employment provisions have become
among the important provisions in a few
employment legislations. Some legislations in
certain jurisdictions have clearly prescribed the
provisions whether permitting or prohibiting
double employment to be practised by an
employee. United States Census Bureau released a
data that about 13 million U.S employees have
more than one job, with majority of them are
holding two jobs and only 6.9 per cents work in
more than two jobs (Beckhusen, 2019). No doubt,
the United States have a comprehensive law on
double employment. Its Constitution and the
provisions in several statutes specifically lay down
provisions on the employment of the legislators in
other sectors. These provisions may allow or
prohibit the legislators to seek other public-sector
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employment opportunities depending on the
provisions of each state. Laws regulating the
provisions on double employment are different
from one state to another (National Conference of
State Legislatures, 2018). It is observed that that
law in the United States may allow any employee
to work in more than one job without any
restrictions. As far as the legislators are concerned,
they are allowed to involve in other employment
with a condition that any coincident hours of the
workday will only be paid once. The legislators are
also permitted to hold two jobs as long as they were
hired as an employee in another organisation before
being elected as a legislator. However, the laws
prohibit them from practising double employment
if there is conflict in performing their duties. Apart
from that, any form of public employment not
related to public schools and employment at the
state or local levels are not allowed at all.

Indian employment legislations also have specific
provisions relating to double employment. The
provisions in its labour statutes clearly prohibit
double employment to be practised (Pandey, 2016;
Venkateshwar, 2018). Factories Act 1948 provides
that the employer cannot ask its employee to work
more than 9 hours daily (section 51) and more than
48 hours in a week (section 54). Section 60 imposes
restriction on the exercise of double employment,
which states “No adult worker shall be required or
allowed to work in any factory on any day on which
he has already been working in any other factory,
save in such circumstances as may be prescribed ”.
The section also provides the duration of working
hours on employees in factories where the
employer is only allowed to impose a normal
working hours 9 hours only. Despite having extra
hours left daily, an employee is not allowed to work
in any other factory or engage with any other
employer other than the employer he is working
and paid for. Section 65 of the Bombay Shops &
Establishments Act 1948, imposes restriction on
the exercise of double employment during holiday
or leave. The section states “No employee shall
work in any establishment, nor shall any employer
knowingly permit an employee to work in any
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establishment, on a day on which the employee is
given a holiday or is on leave as per the Act”.

The restriction on double employment is also stated
in section 9 of the Delhi Shops and Establishments
Act 1954, which provides that “No person shall
work about the business of an establishment or two
or more establishments or an establishment and a
factory in excess of the period during which he may
be lawfully employed under this Act”.

The Shops & Establishments Acts also provides
that if an employee undertakes to serve another
establishment while he is still in service with an
employer, without seeking permission from his
employer, it is to be considered as misconduct and
a disciplinary action can be instituted against him
even if his services are rendered after working
hours of the primary establishment. Normally such
provisions are incorporated in the contract of
service entered into by the employer and the
employee.

Another statute which contains the provision
relating to double employment is Central Rules
1956. Item 8 of the Central Rules provides the
exclusive service where it states in section 8 “A
workman shall not at any time work against the
interest of the industrial establishment in which he
is employed and shall not take any employment in
addition to his job in the establishment, which may
adversely affect the interest of his employer”.

It is to be observed that the above provision does
not clearly prohibit the double employment.
However, it imposes certain restriction on the
employee not to take up the other employment
which is in conflict with the employment he is
employed.

Taking the opportunity of another person’s
employment as well as creating a personal conflict
can also be the reasons on prohibiting double
employment. Allowing an employee to work in
more employments can pose him to a danger due to
overworked. The standard working hours daily as
accepted by International Labour Organization
(ILO) is eight hours. Thus if an employee takes up
two or more employments at the same time, he has
to spend more time performing his job and thus, can
indirectly affect his health. In the case of National

www. psychologyandeducation.net

Insurance Co. Ltd. v. P.V. Sheeja & Ors. (M.F.A.
(WCC) No. 59 of 2007), the court held that the
employer is liable to give compensation to its
employer who died while in the course of
employment. A bus driver who died due to heart
attack while on the job has been said that his
driving job had lead to stress and strain. However,
in the case of Gulbahar v Presiding Officer
Industrial (CWP No0.15088 of 2015), the court
rejected the application filled by the employee
against unlawful termination since, the employer
was able to prove double employment of the
employee.

4. Double Employment Under Malaysian
Law

In 2007, the Malaysia Trades Unions Congress
reported that out of 2.1 million its members, about
800,000 engaged themselves in additional job
(Malaysian Trades Union Congress, 2007). In
2015, the Deputy Minister (at that time) had
suggested Malaysian employees to find another
job, but his idea has been rejected and he was
criticised for by many parties (The Star, 2015). As
of to date, there is no specific law either permitting
or prohibiting the practice of double employment
in Malaysia. Double employment or moonlighting
in Malaysia has become an issue and dispute
between an employer and employee which
received the attention of the court. The courts in
Malaysia explained the rule of ‘double
employment” from the perspective of agent-
principal relationship. The rule of ‘double
employment’ refers to an act of an agent who
accepts another work while he is still an agent to
his principal. Double employment is considered as
breaching a fiduciary duty of an agent (Dato" See
Teow Chuan & Ors v Ooi Woon Chee & Ors and
other appeals, 2012).

It is a trite law that an employee is considered as an
agent to his principal or employer. A normal
practice in an organisation is that when an
employee accepts an offer to work, the employer
shall issue a letter of offer to the employee
concerned. Even though the Employment Act 1955

provides that a contract of service can be in writing
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or oral (section 2 of Employment Act 1955),
section 10 states that a contract of service for a
period more than one month shall be made in
writing. Furthermore, there are several implied
terms that are used in the contract of service.
Though they are not stated in the contract of
service, the terms shall bind both employers and
employees. Such terms mostly deal with duties and
responsibilities of employers and employees. The
employee shall always be sincere and faithful
towards the employer and cannot put himself in
conflict between his personal interest and the
interest of his principal. The obligation of an agent
is stated in section 168 of Contracts Act 1950
which provides that an agent cannot let his own
interest conflict with his duty.
In Dato' See Teow Chuan & Ors v Ooi Woon Chee
& Ors and other appeals (2012) 6 CLJ 535, court
ruled that the company’s liquidators are a fiduciary,
a trustee, an agent and also an officer of the court.
Per Abdul Malik Ishak JCA in delivering the
judgment has cited the explanation of Millet LJ
in the case of Bristol and West Building Society v
Mothew [1998] Ch 1 CA at pp. 18 to 19, who
described the conflict of interest and breach of
fiduciary duties by saying:
“A fiduciary who acts for two principals
with  potentially conflicting interests
without the informed consent of both is in
breach of the obligation of undivided
loyalty; he puts himself in a position where
his duty to one principal may conflict with
his duty to the other: see Clark Boyce v
Mouat [1994] 1 A.C. 428 and the cases
there cited. This is sometimes described as
‘the double employment rule. Breach of the
rule automatically constitutes a breach of
fiduciary duty ”. (para 159 pp. 586).
The rule of ‘double employment’ has also been
cited in the case of Vellasamy Pennusamy & Ors v.
Gurbachan Singh Bagawan Singh & Ors, [2012] 2
CLJ 712 and Desa Mas Enterprise v Chantika
Plantation Sdn Bhd [1999] MLJU 387. In both
cases the court had refered to the words of Scrutton
LJ in the case of Fullwood v. Hurley (1) [1928] 1
KB 498, CA at p. 502:
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“No agent who has accepted an
employment from one principal can in law
accept an engagement inconsistent with his
duty to the first principal from a second
principal, unless he makes the fullest
disclosure to each principal of his interest,
and obtains the consent of each principal to
the double employment”.
An employee is an agent or a fiduciary to his
employer. Under a strict rule, double employment
is considered as an automatic breach of fiduciary
duty where an employee puts himself in a position
where his duty to his employer conflict with
another employer (Fitzsimons, 2006). Apart from
explaining the rule of ‘double employment’, Most
of the Industrial Court used the word moonlighting.
In the case of C. Melchers GMBH & Co. v. Yong
Kim Nam [1998] 3 ILR 523, the company had
dismissed its employee on the reason of poor
performance and that the employee had involved
directly in direct selling business for another
company. The court held that all the necessary
steps have been taken by the employer before
dismissing him, therefore the dismissal was valid.
In many instances, the court ruled that an employee
who involved in his own business which is similar
to the business of his employer is considered as
putting himself in a position of conflict of interest,
breached of the implied terms of the contract of
service and constituted a serious misconduct and
the employer was justified in dismissing him from
the employment. This can be seen in the case of
Mac-Pacific Sdn. Bhd v Din Heng Yew [1998] 3
ILR 577. Since the relationship between the
employer and the employee is based on the contract
of service, the former can put any term prohibiting
the exercise of double employment in the contract.
The management is vested with managerial
prerogatives to impose any provisions which are
deemed necessary in order to run the business
effectively and  efficiently  (Shahrilnizam,
Balakrishnan and Murshamshul, 2015). Other than
employees, company directors also owe fiduciary
duty to protect the company’s confidential
information (Hassan and Abd Ghadas, 2017). Inthe

case of Cheong Meng Wah & 2 Perayu lain and My
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Social Network Sdn. Bhd. (Award no 3079 of
2018), the company has stated a restriction on the
employee to engage in any other business without
prior consent from the employer. Upon discovering
that its employees have set up their own e-
commerce business while still under the
employment with the company, the company gave
a show cause letter and later dismissed the
employees. The issue to be determined by the court
was whether the dismissal was just cause or excuse.
After considering the facts of the case, the court
ruled that the employees have committed a serious
misconduct when incorporating another business
while they are employed in the company, and thus
their dismissal was just cause or excuse.

In section 7 and 8 or the Employees’ Social
Security Act 1969 (SOCSO), word employer refers
to two categories of employer namely principal
employer and immediate employer. Nicholas
(2012) describes it as a triangular employment
which allows the employee to have more than one
category of employer. In other words, impliedly the
law recognises the employee to have more than one
employer.

5. Conclusion

In conclusion it can be said that so far, there is no
legal framework on double or multiple
employment in Malaysia. While there is a clear
prohibition in India, sometimes however, the
employee is allowed to engage in another job if he
gets prior consent from his employer. However,
cases brought before court revealed that the
employer was justified in terminating the service of
its employee if the employer can show that double
employment has caused conflict of interest
between the parties and the employee failed to
perform his obligations for his first employer. The
United States have a very clear legislation on this
issue where every state has its own provision either
to allow the employee to have double employment
with condition or to prohibit it. In the absence of
any express legal provision in the statutes on
employment, it can be said that the rule governing
double employment is based on the permission by
the employer. Some employer may put the
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restriction in the contract of service. On the other
hand, if there is no express terms on prohibition to
take up more jobs, an employee is bound by the
implied terms in the contract of service.
Furthermore, based on the agency relationship, the
rule of double employment is recognised by court
where an employee/ agent must not create conflict
with his principal by accepting second job with
another principal. However, it is also important to
note that in the absence of a clear provision on
double employment, Employees’ Security Act,
1966 provide provisions pertaining to contribution
of SOCSO by multiple employers. It is concluded
that an employee who involve in many jobs either
on temporary basis, part time job or self-employed
is very common in Malaysia. Therefore, there is a
need for the government to look into this matter,
and perhaps to produce a clear guidelines or policy
on double employment as it has its own positive
and negative impacts not only on the employer but
also on the employee himself. The fact that many
cases have been brought Industrial Court as well as
court of law, show that the issue of double
employment has become an important issue in
employment sector.
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